Preliminary Government Response to the Review of the Public Interest Disclosure Act 2012
Following the introduction of the Integrity Commission Act 2018 (IC Act), the Legislative Assembly passed a resolution in 2019 for an independent review of the Public Interest Disclosure Act 2012 (PID Act), noting the integrity interrelationship between the PID Act and the IC Act. The Review was undertaken by PEG Consulting and, through 35 recommendations, proposed changes to the way PIDs were handled – most importantly by moving responsibility for PIDs from the Public Sector Standards Commissioner (PSSC) and associated line areas to the Integrity Commissioner. These changes were implemented in the Public Interest Disclosure Amendment Act 2020. The 2019 review also recommended that a further review of the PID Act be undertaken at the same time as the review of the IC Act under section 303 of that Act.
The 2023 Review
On 12 January 2023, Chief Minister Andrew Barr announced the Review of the IC Act, to be conducted by Mr Ian Govey AM, assisted by a Secretariat within the Chief Minister, Treasury and Economic Development Directorate. The Review of the PID Act was also announced. The Terms of Reference noted the recency of the 2019 Review by PEG Consulting, and called for the 2023 Review to inquire into the operation of the PID Act in relation to other reporting mechanisms for maladministration, whether the recommendations of the 2019 Review were implemented, and any other matter the Review considered pertinent. 
Mr Govey provided the report of the Review to the Chief Minister in October 2023, and it was tabled in the Legislative Assembly on 30 November 2023. The final report makes 39 recommendations.
Government Response
As with the review of the IC Act, the Government would like to thank Mr Govey for his thorough and considered report. The Government considers that the Terms of Reference for the Review are met.
The Government notes that, if implemented, the PID Act review’s recommendations would substantially amend the public interest disclosure framework. As noted in the Review report, the findings in relation to the PID Act were ‘heavily influenced’ by the recommendations made in relation to the IC Act. If the IC Act Review’s recommendation that the jurisdiction of the Integrity Commission be limited to serious and systemic corrupt conduct is accepted, then the recommendation to move responsibility for PIDs from the Integrity Commissioner to the Public Sector Standards Commissioner (PSSC) has a greater logical basis.
It is the Government’s preference that, given the volume of change recommended, the recommendations are considered together as a package. As the term of the 10th Legislative Assembly is fast drawing to a close, the Government considers it is more appropriate to provide a more detailed and considered response to the PID Act review during the 11th Legislative Assembly. This will allow for more thorough stakeholder consultation, and consideration of the budgetary implications for any additional resources that may be required by the PSSC to fulfill the proposed role and functions in the PID framework. Accordingly, the Government notes all 39 recommendations in the report.


As an overall comment, the Government can see merit in the framework recommended by the Review. In particular, the Government recognises that:
a) Placing responsibility for managing and investigating PIDs with the PSSC will reduce double‑handling of PIDs to achieve more efficient outcomes.
b) Clarifying roles and responsibilities, in particular for those within the Legislative Assembly, will provide greater certainty and ability to effectively action disclosable conduct relating to a Legislative Assembly entity, such as an MLA, their staff, officers of the Legislative Assembly, or staff of the Office of the Legislative Assembly.
c) Explicitly outlining a process to deal with disclosable conduct by the head of a public sector entity will provide greater ability for those with responsibility and authority over that head of entity to prevent the disclosable conduct occurring.
d) Centralising PID responsibility and investigations may lead to greater awareness and understanding of the PID process, particularly if it is reflective and similar to the PSSC’s role to investigate workplace misconduct.
Nonetheless, the Government will consider the Review’s recommendations in greater detail, and provide a more substantive response, during the 11th Legislative Assembly.
The Government acknowledges the key themes raised from the report. These themes have been considered in the responses to the recommendations and will continue to inform the ACT Government’s work. The recommendations agreed to in principle will require further consideration and consultation with key stakeholders. 



Report Recommendations
The Government notes all of the following recommendations:
Recommendation 1
The Review recommends the PID Act be amended to provide that the PSSC be given responsibility to determine whether disclosable conduct is a PID under Part 3 of the PID Act (maintaining the process whereby a disclosure officer may receive a disclosure and make an initial assessment).

Recommendation 2
The Review recommends the PID Act be amended to provide that the PSSC is the only entity that may investigate a PID (allowing for the use of independent external services) with exceptions for PIDs relating to:
i.	The Integrity Commissioner (and their staff) – which must be referred to the Inspector of the Integrity Commission for investigation.
ii.	The ACT Ombudsman (and staff), the Auditor-General (and staff) and the Electoral Commissioner (and staff) – which, as officers of the Legislative Assembly, must be referred to the Speaker, who must appoint a special investigator.
iii.	A Member of the ACT Legislative Assembly (MLA) (and staff) – which must be referred to the Legislative Assembly Commissioner for Standards for investigation.
iv.	The Clerk of the Assembly – which must be referred to the Speaker of the Assembly, who must appoint a special investigator.
v.	The PSSC (and staff) – which must be referred to the ACT Ombudsman for investigation

Recommendation 3
The Review recommends that the PID Act be amended to provide the general oversight functions under section 28, currently allocated to the Integrity Commissioner, to the PSSC.

Recommendation 4
The Review recommends that the PID Act be amended to provide the PSSC with the functions of reviewing PID decisions currently allocated to the Integrity Commissioner under section 29 of the PID Act.

Recommendation 5
The Review recommends that the PID Act be amended to transfer the requirement under sections 32 and 33 to publish guidelines and procedures from the Integrity Commissioner to the PSSC.

Recommendation 6
The Review recommends that the PID Act be amended to transfer annual reporting functions, currently allocated to the Integrity Commissioner under section 45 of the PID Act, to the PSSC.
Note: Several of the reporting functions would need to change if the PSSC carried out most investigations.

Recommendation 7
The Review recommends that the PID Act and IC Act remain separate.

Recommendation 8
The Review recommends retaining the ACT Ombudsman’s role under the PID Act to oversee the PSSC in undertaking PID functions.

Recommendation 9
The Review recommends that the PID Act be amended to require the PSSC to inform the head of the public sector entity where disclosable conduct is determined to be a PID.

Recommendation 10
The Review recommends that the PID Act be amended to require the relevant head of public sector entity to take action in relation to a PID under section 24(1)(a) of the PID Act, and to inform the discloser and the PSSC about the action taken.

Recommendation 11
The Review recommends that the PID Act be amended to require that if the relevant head of public sector entity decides no action is needed, they must inform both the PSSC and the discloser. This amendment should include that the head of public sector entity may revisit this decision whilst the PSSC undertakes its investigation.

Recommendation 12
The Review recommends that the PID Act be amended to require, where the disclosable conduct involves the following people, that the PSSC inform the specified entities to perform the responsibilities that would otherwise be executed by the head of entity:
i.	A director-general – PSSC informs the Head of Service.
ii.	The Head of Service – PSSC informs the Chief Minister.
iii.	Person responsible for managing the affairs of a Territory Authority – PSSC informs the responsible minister.
iv.	Person responsible for managing the affairs of a Territory-owned corporation – PSSC informs the responsible minister.
v.	Person responsible for managing the affairs of a Territory instrumentality – PSSC informs the responsible minister.
vi.	Statutory office holder – PSSC informs the person responsible for appointing the statutory office holder.
vii.	Clerk of the Assembly – PSSC informs the Speaker of the Assembly.
viii.	An MLA staff member – PSSC informs Legislative Assembly Commissioner for Standards who shall advise either:
	a.	the Employing MLA, or
           b.	if the PID raises a conflict of interest, or the Commissioner otherwise deems it more appropriate;
		I.	the leader of the employing MLA’s party, or
		II.	The Chief Minister’s office if the employing MLA is a member of the executive.
ix.	An MLA – PSSC informs the leader of their registered party.

Recommendation 13
The Review recommends that the PID Act be amended so that in the case of disclosable conduct of a leader of a registered party, or an independent MLA, no action may be taken until the Commissioner for Standards has completed an investigation and tabled a report in the Legislative Assembly.

Recommendation 14
The Review recommends that the PID Act be amended to broaden the definition of ‘maladministration’ in section 8 to include systemic as well as substantial maladministration.

Recommendation 15
The Review recommends that the PID Act be amended to include personal work-related grievances as disclosable conduct, where it is reasonably suspected to identify a systemic practice of maladministration.

Recommendation 16
The Review recommends that the PSSC provide education to all public sector members about what constitutes disclosable conduct, and how disclosable conduct interacts with other integrity frameworks, such as misconduct and corrupt conduct.

Recommendation 17
The Review recommends that the PID Act be amended to provide a reasonable timeframe, such as 14 days, for the disclosure officer to assess and decide whether the matter falls within the definition of disclosable conduct. The Act should provide that if the timeframe is not met, the discloser may provide the disclosure directly to the PSSC and inform the PSSC the timeframe was not met. The PSSC must then inform the disclosure officer’s immediate manager.

Recommendation 18
The Review recommends that the PID Act be amended to require a disclosure officer to notify the discloser where they have decided that the disclosure is not a PID and to provide reasons for that decision.

Recommendation 19
The Review recommends that the PID Act be amended to make clear that any disclosure officer nominated by the head of an ACTPS entity may receive a disclosure about any other ACTPS entity.

Recommendation 20
The Review recommends that no amendment to the PID Act is needed to require a disclosure officer to declare a conflict of interest under this Act.

Recommendation 21
The Review recommends that the PID Act be amended to allow a discloser to seek internal review of a decision by another disclosure officer that disclosable conduct is not a PID. In such a case, the discloser must alert the new disclosure officer to the first disclosure officer’s decision.

Recommendation 22
The Review recommends that the PID Act be amended so that, if the PSSC considers that disclosable conduct meets the requirements to be a PID, but also considers the matter is more appropriately dealt with by other means (such as referral to ACT Policing, the ACT Integrity Commission, or dealt with as misconduct), the PSSC may refer the matter to that more appropriate entity so that it may investigate the matter outside the PID Act.

Recommendation 23
The Review recommends that, if the PSSC refers disclosable conduct that is a PID to be dealt with in what is considered a more appropriate way:
i.	the PSSC must inform the discloser (if known) of the referral and provide the relevant contact details of the entity to which the disclosable conduct has been referred, and
ii.	the discloser retains protections available under the PID Act.

Recommendation 24
The Review recommends that the existing mechanisms for ending an investigation under section 20(2)(d) of the PID Act be retained with consequential amendments in relation to other recommendations.

Recommendation 25
The Review recommends that existing requirements to keep a discloser informed under section 23 of the PID Act be retained, but applied as appropriate to the investigating entity.

Recommendation 26
The Review recommends that the PID Act be amended to require the investigating entity to inform the relevant head of public sector entity about the outcome of a completed investigation.

Recommendation 27
The Review recommends that existing requirements for the head of a public sector entity to discipline any person responsible for the disclosable conduct under section 24(1)(b) of the PID Act be retained under the new clarified arrangements for heads of entity.

Recommendation 28
The Review recommends the PID Act be amended so that where the disclosable conduct involves the head of a public sector entity, the entities outlined in Recommendation 12 are responsible for undertaking the disciplinary action.

Recommendation 29
The Review recommends that the PID Act be amended to apply immunities and protections from the time a person makes a disclosure to a disclosure officer.

Recommendation 30
The Review recommends that no amendment be made to the PID Act to apply section 44 (offences – use or divulge protected information) to MLAs and journalists.

Recommendation 31
The Review recommends that the PID Act be amended to define a ‘journalist’ to be consistent with the definition of ‘journalist’ and ‘news medium’ in section 126J of the Evidence Act 2011 (ACT).

Recommendation 32
The Review recommends The Review recommends that section 37(1)(a) of the PID Act be amended to remove protections for a discloser who has knowingly provided false or misleading information about their disclosure, or part of their disclosure, to any person (and not only to a person investigating the disclosure).

Recommendation 33
The Review recommends that the PID Act be amended to allow a discloser to disclose disclosable conduct to an entity that is authorised to receive the disclosable conduct under a regulation made by the Minister responsible for the PID Act (in addition to current authorised disclosures to a journalist or MLA).

Recommendation 34
The Review recommends that the PID Act definition of ‘protected information’ be amended to include information about ‘disclosable conduct’.

Recommendation 35
The Review recommends that the PID Act be amended to enable the PSSC to disclose information to any person or entity if the information shows there is an immediate risk to the physical safety or wellbeing of a person that can be avoided by the disclosure.

Recommendation 36
The Review recommends that the PID Act be amended to allow the responsible Minister to make a regulation that would prescribe entities to which the PSSC may disclose information.

Recommendation 37
The Review recommends that section 27A(1)(b) of the PID Act be amended to make it clear that all three criteria in the section need to be met.

Recommendation 38
The Review recommends that, in line with the recommendations of the 2019 review (see row 25 and 26 of Table 8, section 45 of the PID Act be amended to give responsibility to the PSSC for the following data collation and reporting requirements:
i.	numbers of reports from each agency, to allow observation of trends and targeted education and engagement
ii.	which part of the definition of ‘disclosable conduct’ under section 8 of the PID Act each report falls under
iii.	how many reports were made anonymously, or by an ACTPS member, or an external third party, and
iv.	how often training was taken up and numbers of people who attended.

Recommendation 39
The Review recommends that, in line with the recommendation of the 2019 review (see row 29 of Table 8), section 33 of the PID Act be amended to require that public sector agencies apply the procedures issued by the PSSC under that section, but that the PSSC be authorised to approve alternative procedures for specific agencies where appropriate.
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