ACT Government response to the review of the Integrity Commission Act 2018
Section 303 of the Integrity Commission Act 2018 (IC Act) requires the responsible Minister, in consultation with the Speaker, to review the IC Act after its first three years of operation and then at five-year intervals thereafter. The Chief Minister is the responsible Minister under the Administrative Arrangements 2023 (No 1). 
On 12 January 2023, Chief Minister Andrew Barr announced the review of the IC Act (the Review), and released the Terms of Reference for the Review. The Terms of Reference called for the Review to look into the operation of the broader integrity framework, the powers and jurisdiction of the Commission, proposals for amendment put forward by the Commission, wellbeing arrangements and other pertinent matters as raised during the Review.
The Chief Minister appointed Mr Ian Govey AM to conduct the Review. Mr Govey was supported by a Secretariat within the Chief Minister, Treasury and Economic Development Directorate. The final report of the Review makes 66 recommendations.
Mr Govey provided the report of the Review to the Chief Minister in October 2023, and the report was tabled in the Legislative Assembly on 30 November 2023. 
The Government thanks Mr Govey for his thorough and considered report. The Government considers that the Terms of Reference for the Review are met. 
The Review has made some recommendations for major change to the integrity framework in the ACT. Examples include:
· that the jurisdiction of the Integrity Commission (the Commission) be amended to serious and systemic corrupt conduct with other reports of less serious matters being referred to other investigative entities such as the Public Sector Standards Commissioner,
· to progress work on authorising the Commission to undertake telecommunication interception, and
· overall improvements to support witness wellbeing.
The implementation of several of these recommendations require significant legislative amendments and consideration of the budgetary implications of any response. The Government has formed the view that this work is more appropriately undertaken during the 11th Legislative Assembly.
Nonetheless, the Review has identified several quick-win amendments to legislation that would allow for a more efficient and fair process that also accounts for the wellbeing of those that work and/or interact with the Commission. The Government intends to implement a number of the ‘quick‑wins’ during this term of the Assembly. 
Government Response to Recommendations of the review of the Integrity Commission Act 2018
Recommendation 1
The Review recommends that the Integrity Commission Act 2018 be amended to prospectively require that the Commission only investigate corrupt conduct that, in the Commission’s opinion, could constitute serious corrupt conduct or systemic corrupt conduct.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Commission’s jurisdiction should be limited to matters that, in the Commission’s opinion, could constitute serious or systemic corrupt conduct.
The Government considers that the recommendation, if to be implemented, requires further consideration and consultation with the relevant stakeholders including the Commission, on matters such as how to deal with current investigations that may not involve serious or systemic corrupt conduct. There is insufficient time to effectively undertake the consultation required this term.
Recommendation 2
The Review recommends that the Commission continue to investigate any suspected corrupt conduct alleged to have been committed by a Member of the Legislative Assembly.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Commission should, if recommendation 1 is implemented, continue to be able to investigate allegations of any corrupt conduct related to a Member of the Legislative Assembly.
This recommendation continues the existing operating environment. 
Recommendation 3
The Review recommends that, while the Commission may conduct a preliminary inquiry on any corruption report, it must refer the report to the appropriate referral entity if it considers the report does not meet the serious corrupt conduct or systemic corrupt conduct threshold.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Commission may conduct a preliminary inquiry on any corruption report, but must refer the matter if it does not meet a serious or systemic corrupt conduct threshold.
The Government considers this recommendation is tied to Recommendation 1. The Commission, under the current legislation, may refer matters it receives to other entities that it considers may be more appropriate to deal with the allegations. 
Recommendation 4
The Review recommends that the Integrity Commission Act 2018 be amended to clarify that the two threshold limbs of corrupt conduct in section 9(1)(a) that rely on employment concepts apply to all public officials, regardless of whether their role is subject to an employment relationship. The Review considers this could be achieved be amending the Integrity Commission Act to stipulate that a public official's conduct is to be assessed as if that public official were employed under the Public Sector Management Act 1994.
Government position: Noted
The ACT Government notes the Review’s recommendation that all public officials’ conduct should be assessed as if they were employed under the Public Sector Management Act 1994 (PSM Act) to remove any doubt as to whether a public official who is not subject to typical employment relationship is captured under the corrupt conduct limbs that rely on employment concepts.
The Government is supportive of providing clarity of the IC Act’s operation. There may be broader (and unintended consequences) by implementing the recommendation, and the Government wishes to consult with all affected stakeholders to minimise this risk. 
Recommendation 5
The Review recommends that the Integrity Commission Act 2018 be amended to include an exception to the mandatory reporting requirements where a person believes on reasonable grounds that:
a) a second person has made a mandatory report to the Commission about the same matter, and
b) the second person has reported the same content in their report.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that a mandatory reporter is excused from making a mandatory corruption report if they are aware a second person has made the report, and the second person has provided the same content in their report.
The recommendation will reduce duplicative reporting that does not necessarily add any value to the Commission, and may distort mandatory reporting statistics. There are several positions in the ACT Public Sector that are required to be made aware of certain improper conduct occurring in the service. This includes Senior Executives Responsible for Business Integrity Risk and the Public Sector Standards Commissioner (PSSC). The Government considers that it would be redundant for the PSSC to make a mandatory corruption complaint about a misconduct matter they receive when the complainant informs them that the matter is also reported to the Commission. Any report of the PSSC in this circumstance adds no value, and rather adds unnecessary administrative burden.
The Government considers this recommendation is appropriate to include in the first tranche of amendments that implements recommendations of the review.
Recommendation 6
The Review recommends that no amendment be made to the fraud and maladministration reporting requirements under the Public Sector Management Act 1994.
Government position: Noted
The ACT Government notes the Review’s recommendation that no amendment is required to the fraud and maladministration reporting arrangements under the PSM Act and IC Act.
The Government considers there is no conflict in reporting requirements between the PSM Act and IC Act. The Government would consider any further amendments as part of the review outlined in recommendation 7.


Recommendation 7
The Review recommends that the ACT Government review the Public Sector Management Act 1994 reporting arrangements with a view to streamlining reporting fraud and maladministration.
This should include consideration of codifying the role of the Senior Executive Responsible for Business Integrity Risk (SERBIR) and providing a function for the SERBIR to receive all fraud and maladministration reports for their directorate to assess and refer.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Government should review the reporting requirements under the PSM Act with a view to streamlining reporting of fraud and maladministration.
The Government considers there may be scope for greater clarity of the SERBIRs role, including to act as a central point for fraud and maladministration reporting within an agency. Greater consideration is required to implement this recommendation, including consulting with the ACT Public Service (ACTPS) (including SERBIRs). The Government will further consider this recommendation.
Recommendation 8
The Review recommends that no amendment be made to align the definition of ‘public servant’ under the PSM Act with ‘public official’ under the IC Act.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that no amendment be made to align the definition of ‘public servant’ under the PSM act and ‘public official’ under the IC Act.
The Government considers the IC Act and the PSM serve two different purposes and it would not be appropriate to capture all ‘public officials’ under the IC Act under the PSM Act. This could potentially become problematic if Members of the Legislative Assembly, members of the judiciary, and external consultants were within the jurisdiction of the PSM Act as if they were a ‘public servant’.
Recommendation 9
The Review recommends that no change be made to the ACT Public Service enterprise agreements to outline a process to account for a Commission investigation.
Government position: Agree
The ACT Government agrees that no amendment to the ACTPS enterprise agreements be made to outline a process to refer suspected corrupt conduct to the Commission.
Enterprise agreements are for the purpose of outlining an agreed approach to workforce management and employment conditions. Including clauses that relate to referral of suspected corrupt conduct to the Commission falls outside the scope of an enterprise agreement. 
Recommendation 10
The Review recommends that no change be made to section 183 of the Integrity Commission Act, which allows the Commission to include a finding of serious or systemic conduct in an investigation report, but not to include an opinion a finding or opinion that a person has committed an offence or engaged in conduct that would be reasonable grounds for termination.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that no change be made to the IC Act to allow adequate reporting of corrupt conduct that may involve a criminal offence.
The Government is comfortable with the Review’s analysis of the issue, including reference to other jurisdictional approaches which reflect the approach taken by the Territory in the IC Act. Should stakeholders raise concern with the current provision this may be considered during the 11th Legislative Assembly.
Recommendation 11
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) remove the prohibition on the Commission engaging staff, including the Chief Executive Officer (CEO), who were ACT public servants within the previous five years
b) include requirements for the Commission to maintain a staff conflict of interest register that the Inspector may inspect; and to issue guidelines to appropriately manage any such conflicts
c) provide that the changes made with respect to Commission staff eligibility also be made for the Inspector’s staff, to include requirements for the Inspector to maintain a staff conflict of interest register that the Public Sector Standards Commissioner may inspect, and to issue guidelines appropriately to manage any such conflict, and
d) provide that former Member of the Legislative Assembly (MLAs) and their staff should be prohibited from working at the Commission as staff members (including as CEO) for a period of two years. This should include an exception for ACT Public Service staff who backfill positions in the office of an MLA on a short term-basis for a cumulative period of less than three months over the preceding 12-month period.
Government position: Agree
The ACT Government agrees with the Review’s recommendation to make employment with the Commission more accessible for people who are former ACT public servants.
The Government considers there are several benefits to easing the restrictions on the Commission employing former ACT public servants. This includes enabling the Commission to obtain first-hand corporate knowledge of ACT public sector practices and processes, and expanding the pool of eligible candidates that the Commission may select from.
The Government considers this recommendation is appropriate to include in the first tranche of amendments that implements recommendations of the review.
Recommendation 12
The Review recommends that the Integrity Commission Act 2018 be amended to clarify the functions and powers of the CEO such that the CEO is made the head of the agency for the purposes of the Public Sector Management Act 1994 and performs the head of agency functions, including engaging staff of the Commission.
Government position: Noted
The ACT Government notes the Review’s recommendation that the role, functions and powers of the CEO of the Commission should be clarified, in particular designating the CEO as head of agency for the purposes of the PSM Act.
The Government wishes to consult with the Commission prior to any agreement to implement this recommendation.  The Government notes that, should there be any urgency in addressing such matters prior to this time, the Commissioner may delegate their functions and powers to the CEO (except for the requirement to preside at a public hearing).
Recommendation 13
The Review recommends that the Integrity Commission Act 2018 be amended to provide the option for the appointment of an additional part-time Commissioner.
Government position: Noted
The ACT Government notes the Review’s recommendation that the IC Act should provide for the ability to appoint additional part-time commissioners as required to assist deal with corruption investigations in a timely manner.
Implementation of this recommendation may incur a financial impact for the Territory which must be assessed prior to implementation.  The Government will further consider this matter.
Recommendation 14
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) remove the primacy of experience as a judge of a superior court from the appraisal of candidates seeking appointment as commissioner so that recruitment decisions consider all legislated attributes on the basis of merit
b) harmonise the eligibility requirements for the Commissioner and acting Commissioner
c) provide that an acting Commissioner may be appointed for up to two years and may be reappointed for a maximum of seven years, including periods as an acting Commissioner and any appointment as Commissioner, and
d) apply the appointment rules for the Commissioner to an acting Commissioner, adding a requirement that the Speaker obtain agreement from two-thirds of the Legislative Assembly or the leaders of each party prior to making an acting Commissioner appointment of more than three months.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that the primacy of appointing a person with previous experience as a judge is removed.
The recommendation would align the Territory with other jurisdictions that, while requiring a person with the legal experience to be appointed as a judge, do not place primacy of judge experience over other candidates. A merit-based process is sufficient and appropriate to ensure that the best person available is appointed as Commissioner.
The Government considers this recommendation is appropriate to include in the first tranche of amendments that implements recommendations of the review.
Recommendation 15
The Review recommends that the ACT Government continue to engage with the Commonwealth with a view to having the Commission declared as a criminal law enforcement agency under the Telecommunication (Interception and Access Act) 1979 (Cth) on a temporary basis.
Government position: Agree
The ACT Government notes the Review’s recommendation that it should continue to engage with the Commonwealth to seek temporary declaration of the Commission as a criminal law enforcement agency under the Telecommunications (Interception and Access) Act 1979 (Cth) (TIA Act).
The Government understands that the Commonwealth is continuing to progress consideration of declaring the Commission as a criminal law enforcement agency on a temporary basis under the TIA Act. The Government will await the Commonwealth Attorney-General’s decision.
Recommendation 16
The Review recommends that, in principle, the ACT Government should seek a declaration by the Commonwealth of the Commission as a criminal law enforcement agency on a permanent basis and as an eligible authority.
Government position: Noted
The ACT Government notes the Review’s recommendation that, in-principle, it should seek a permanent declaration of the Commission as a criminal law enforcement agency and eligible authority under the TIA Act.
Recommendation 17
The Review recommends that the Integrity Commission Act 2018 be amended to provide for the appointment of a Public Interest Monitor function to oversee the use of the telecommunications interception power before the Commission is declared to be an eligible authority.
Government position: Noted
The ACT Government notes the Review’s recommendation that a public interest monitor should be appointed to oversee the process to apply for a telecommunication interception warrant.
This recommendation is tied to recommendation 16, and will be further considered.
	Recommendation 18
The Review recommends the Integrity Commission Act 2018 be amended to abrogate legal privilege in relation to legal advice obtained by a public official on behalf of the ACT Government subject to the following:
a) the fact that the privileged advice was disclosed to the Commission does not limit any future claim of privilege that may be made in relation to that advice
b) the abrogation does not apply to legal advice in relation to:
i. a person’s compliance with an examination summons, preliminary inquiry notice, confidentiality notice or other direction provided by the Commission, and
ii. a person’s attendance, or reasonably anticipated attendance, at an examination.
Note: The abrogation is not intended to apply to legal advice provided under the Legal Services Directions to an individual in their personal capacity.


Government position: Noted
The ACT Government notes the Review’s recommendation that legal privilege should be abrogated in the prescribed circumstances, largely where the privilege is owned by the Territory and legal advice was obtained in the course of a public official’s ordinary duties.
The Government notes that access to legally privileged information would be valuable to progress Commission investigations. Given the significant change in policy position, the Government would want to conduct extensive stakeholder engagement with the legal community prior to progressing the required amendments.  It is premature to agree to this recommendation.
Recommendation 19
The Review recommends the Integrity Commission Act 2018 retain the existing position whereby privilege is determined by the Supreme Court.
Government position: Noted.
The ACT Government notes the Review’s recommendation that privilege continued to be determined by the ACT Supreme Court.
The Government notes the analysis undertaken by the Review, including jurisdictional scanning and assessment of select committee material that informed the development of the original bill to implement an ACT Integrity Commission.
Recommendation 20
The Review recommends that the Integrity Commission Act 2018 be amended to allow the Commission to apply for an arrest warrant before the date of an examination or production where evidence shows that the witness intends to leave the jurisdiction or otherwise not attend as required. Safeguards should be provided, including:
a) requiring the arrested person to be brought as soon as practicable before a court, which may order them to be held in custody or released, with or without conditions
b) requiring that, if the person is held in custody, the Commission must hold the examination of the person as soon as practicable, and
c) requiring that, if the person remains in custody, the court must reconsider at regular intervals whether it is still necessary to hold the person.
Government position: Noted
The ACT Government notes the Review’s recommendation that the IC Act should prescribe circumstances where the Commission may apply for an arrest warrant prior to a witness failing to attend examination if there is evidence that shows the witness intends to leave the jurisdiction.
The Government would wish to undertake stakeholder consultation to ensure any proposed legislative framework to arrest a witness prior to their failure to attend an examination is human rights compliant.  The Government will further consider this recommendation.
Recommendation 21
The Review recommends that the Integrity Commission Act 2018 be amended by:
a) requiring an arrested person to be brought as soon as practicable before a court, which may order them to be held in custody or released, with or without conditions
b) requiring that, if the person is held in custody, the Commission must hold the examination of the person as soon as practicable, and
c) requiring that, if the person is held in custody, the court must reconsider at regular intervals whether it is still necessary to hold the person.
Government position: Noted
The ACT Government notes the Review’s recommendation that the IC Act should be amended so that a witness who is arrested for failure to appear for examination must be brought as soon as practicable before a court.
Given the recommendation would be a change in policy to authorise Commission witnesses to be held in custody, as opposed to the current position that witnesses are released if they cannot be brought immediately before the Commission, the Government would wish to undertake stakeholder consultation to ensure the framework is human rights compliant. 
Recommendation 22
The Review recommends the Integrity Commission Act 2018 be amended to:
a) abrogate the privilege against self-incrimination and exposure to civil penalty during a preliminary inquiry
b) provide a derivative use immunity for privilege abrogated during a preliminary inquiry
c) abrogate legal professional privilege, in the circumstances recommended in this Review for an investigation, during a preliminary inquiry, and
d) allow the Commission to issue a confidentiality notice to any person during a preliminary inquiry.
Government position: Noted
The ACT Government notes the Review’s recommendation that certain privileges should be abrogated during a preliminary inquiry.
The recommendation is tied to recommendation 1, noting that to ensure the Commission may be satisfied that suspected corrupt conduct is at a serious or systemic threshold, additional investigative tools (such as abrogating certain privileges) may be required during the preliminary inquiry stage. The recommendation, if implemented, would also require consideration of human rights. 
Recommendation 23
The Review recommends that the Integrity Commission Act 2018 be amended to confer a power on investigators to require anyone at premises entered by Commission investigators, under authority of a search warrant, to comply with a reasonable request to hand over any item on their person or to remove an article of clothing such as a coat.
Government position: Noted
The ACT Government notes the Review’s recommendation that the IC Act should empower investigators to require any person at a premises the subject of a search warrant to comply with a reasonable request to hand over any item on their person or to remove an article of clothing such as a coat.
The Government wishes to consider the human rights implications and consult with the ACT Human Rights Commission prior to any agreement to implement this recommendation. Weighing up the timing of such consideration and consultation with ability to implement other recommendations, the Government considers it is more appropriate to address this recommendation at a future date.
Recommendation 24
The Review recommends that no changes be made to the Commission’s current powers to obtain:
a) personnel information about current and former ACTPS staff, and
b) information held on RegoACT.
Government position: Noted
The ACT Government notes the Review’s recommendation that no changes be made to the IC Act to authorise the Commission direct access to information stored on HR21 and RegoACT.
The Government notes the Review’s assessment that existing mechanisms under the IC Act provide the Commission with adequate access to the information stored on HR21 and RegoACT. Both HR21 and RegoACT store sensitive personal information that would require appropriate oversight and record of use. The Review notes that the Integrity Commission has means to discreetly access the information it seeks from Access Canberra that only alerts a limited number of select individuals that should not jeopardise the integrity of an investigation.
Recommendation 25
The Review recommends that:
a) section 89 of the Integrity Commission Act 2018 remain unchanged and continue to require requests for information for a preliminary inquiry to go to the head of a public sector entity, and
b) section 195 of the Integrity Commission Act be amended to provide the head of a public sector entity, and anyone who assists the head of a public sector entity, with the same protection and immunity as a witness in a proceeding in the Supreme Court (in the same way as section 89).
Government position: Agree
The ACT Government agrees with the Review’s recommendation that section 89 of the IC Act continue to require requests for information to the head of a public sector entity, and that the head of a public sector entity who provides information to the Commission under section 195 of the IC Act is provided the same protections and immunities as if they provided the information under section 89.
The Government considers it appropriate that requests for information continue to be directed to the head of a public sector entity. The head of a public sector entity may enlist the assistance of other officials if required. If the matter is sensitive, and information must be provided on a confidential basis and the head of entity is not appropriate to receive the request, the Commission remains open to seek that information from any person under section 90.
The Government considers it is logical that the protections under section 89 are also afforded under section 195 of the IC Act.
The Government considers this recommendation is appropriate to include in the first tranche of amendments that implements recommendations of the review.
	Recommendation 26
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) allow the Commission to require production of material during an examination if certain conditions are met, being:
i. that an examination summons inform the recipient that the Commission may require production of items during an examination and detail the types of items which may be required to be produced if held by the witness at the time of examination
ii. that the Commission inform the person at the beginning of each examination that it is open to them to make a privilege claim over protected material and provide time needed for the person to seek legal assistance if required
b) require the Commission to report the total number of times this power is exercised to the Inspector as part of its monthly reporting, and
c) require the Commission to include in its annual report the number of times this power was exercised.


Government position: Noted
The ACT Government notes the Review’s recommendation that the IC Act should be amended to allow the Commission to directly summons material during an examination, under certain circumstances.
The Government appreciates the value of authorising the Commission to summons material directly without notice during an examination. The proposed amendment would increase the powers of the Commission, and the Government would want to undertake appropriate consultation prior to implementing the recommendation.
Recommendation 27
The Review recommends that the Integrity Commission Act 2018 be amended to change the threshold for the Commission to issue a production or examination notice from ‘necessary’ to ‘reasonably required’.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation to amend the threshold for production of material to the Commission from ‘necessary’ to ‘reasonably required’.
The Government agrees that this is a sensible technical amendment to ensure that the scope of the power matches the intention of the legislature, and would wish to ensure amending the threshold remains human rights compliant. The Government will seek to include this recommendation in the first tranche of implementation.
Recommendation 28
The Review recommends that the Integrity Commission Act 2018 be amended to require the inclusion of a statement in a notice of production that the production of documents and other things is permissible prior to the mandated date.
Government position: Agree
The ACT Government agrees with the Review’s recommendation to amend the IC Act to include in the statement that must be provided to a witness with their summons that they may produce the required material prior to the required date.
The Government agrees that this is a simple amendment that may alert witnesses that they are authorised to produce material to the Commission prior to the required date. The Government considers this recommendation is appropriate to include in the first tranche of amendments.
Recommendation 29
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) provide recipients of an examination summons or preliminary inquiry notice at least 14 days to comply with the notice
b) provide a process whereby the recipient of a notice may request the compliance date be varied to a mutually agreeable time, and 
c) require the Commission, as part of its monthly reporting to the Inspector, to report the number of requests made to vary the time for compliance with a notice, along with the decisions made and the reasons for refusal of any requests.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that recipients of a notice should be provided at least 14 calendar days to comply with the terms of a notice, and include in the IC Act a process for a recipient to request an extension that is reported monthly to the Inspector.
The Government considers that 14 calendar days should be the minimum amount of time provided to the recipient of a notice to ensure they may gather the required material and seek legal advice (if desired). The Commission may request significant volumes of material, of which seven calendar days is not sufficient. Should the Commission summons easily gathered and non-controversial material, it is open to the recipient of the notice to comply with its terms prior to the 14 days (see recommendation 28). 
The Government considers this recommendation is appropriate to include in the first tranche of amendments that implements recommendations of the review.
Recommendation 30
The Review recommends no amendment to the Integrity Commission Act 2018 is needed to facilitate electronic transmission of documents to the Commission.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that no further amendments are required to facilitate electronic transmission of documents to the Commission.
The Government would encourage continued collaboration between the ACTPS and the Commission in understanding the mutual benefits of electronic transmission of documents. The existing authorisation under the Electronic Transactions Act 2001 provides sufficient authorisation to facilitate electronic transmission.
Recommendation 31
The Review recommends that the Integrity Commission Act 2018 be amended to allow the Commission to compel production of items that are within a person’s custody, as well as their possession or control.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Commission should be able to compel production of material that is within a person’s possession, control, or custody.
The Government wishes to undertake additional stakeholder consultation with the judiciary about any potential implications if the proposal, as worded, may incidentally authorise the Commission to summons material within custody of the court – noting that court procedure legislation specifies that the court may hold items in its custody. The Government wishes to ensure that any proposed amendment is cognisant of the independence of the courts.
Recommendation 32
The Review recommends the ACT Government ensure adequate Whole of Government training is provided on parliamentary privilege with a view to ensuring documents which are sought by the Commission, but which raise issues of parliamentary privilege, are identified and handled appropriately.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that the ACTPS provide adequate training to enable public servants to identify material that may be subject to parliamentary privilege.
The Government would ask that the ACTPS collaborate with the Office of the Legislative Assembly to prepare educative material that provides public officials assistance to identify material that may be subject to parliamentary privilege.
Recommendation 33
The Review recommends that the IC Act be amended to:
a) remove the requirement that the subject of a preliminary inquiry notice or an examination summons must personally deliver the required document or other thing, and
b) include an authorising power for the Commission to approve a nominated person for delivery of material summonsed under a production notice by someone other than the person to whom the notice is addressed.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that the recipient of a production notice should be able to allow a trusted friend or colleague to deliver the summonsed material to the Commission.
The Government considers this recommendation will provide an administrative benefit, in particular to public servants who may be time poor, with minimal risk to impact the chain of custody. The Government considers this recommendation is appropriate to include in the first tranche of amendments.
Recommendation 34
The Review recommends that the ACT Government make a regulation under the Integrity Commission Act 2018 to formalise the legal assistance scheme for all persons appearing before the Commission.
Government position: Noted
The ACT Government notes the Review’s recommendation to formalise legal assistance for all persons by making a regulation under the IC Act.
The Government understands the importance of legal assistance for Commission related matters. If implemented, the recommendation could have a significant budgetary impact. The Government will further consider this recommendation.
Recommendation 35
The Review recommends that the Integrity Commission Act 2018 be amended to require the Commission to make available independent psychological support to witnesses, along with the option of reimbursement for psychological care relating to involvement with the Commission from a clinician of a witness’s choosing. It should also make clear that conversations between the witness and the psychologist or psychiatrist (as well as any related document) are subject to privilege.
Government position: Noted
The ACT Government notes the Review’s recommendation that the IC Act require the Commission to make available independent psychological assistance, along with reimbursement for witnesses who seek assistance from their chosen counsellor.
The Government understands the importance of psychological assistance and witness wellbeing during commission investigations. If implemented, the recommendation could have a significant budgetary impact. The Government will further consider this recommendation.
Recommendation 36
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) entitle a witness to bring a support person approved by the Commission to an examination and to make disclosures (under section 81) to this person about the matter involving the witness
b) require the Commission, when issuing an examination summons for a witness to attend an examination, to include in the notice that the witness is entitled to bring a support person approved by the Commission, and
c) require the Commission to include in its annual report the number of requests for a support person received and the number of requests where a support person was not mutually agreed.
Government position: Noted
The ACT Government notes the Review’s recommendation to formalise a process in the IC Act to authorise a witness to bring a support person to an examination.
The Government understands the Commission’s current practice is to assess and authorise support persons on a case-by-case basis. The Government is encouraged by this approach. The Government is supportive of formalising an approach under the IC Act to allow a witness to bring a support person, but wishes to undertake consultation with the Commission and the ACTPS to understand the best legislative model to implement. To avoid delay to the first tranche of implementation, the Government wishes to consider the recommendation in the future.


Recommendation 37
The Review recommends that the Integrity Commission Act 2018 be amended to require the Commission to publish a witness wellbeing policy, with input from appropriately qualified professionals with mental health expertise, and to require the Inspector, as part of its annual review of the Commission, to consider the adequacy of the policy.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that the IC Act should require the Commission to develop and publish a witness wellbeing policy. 
The Government considers a witness wellbeing policy will provide transparency and understanding about how the Commission approaches witness wellbeing. This will be useful and informative for those who are subject to Commission proceedings. The Government considers this recommendation is appropriate to include in the first tranche of amendments that implements recommendations of the review.
	Recommendation 38
The Review recommends that, in addition to a support person as envisaged in recommendation 36:
a) section 81 of the Integrity Commission Act 2018 be amended to permit disclosure of restricted material otherwise subject to a relevant notice or summons to:
i. a registered medical health professional or other counsellor for the purpose of seeking assistance
ii. the ACT Insurance Authority for the purpose of a workers compensation claim
b) section 297 of the Integrity Commission Act be amended to permit disclosure of protected information to: 
i. a registered medical health professional or other counsellor for the purposes of seeking assistance, and
ii. the ACT Insurance Authority in support of a workers compensation claim.


Government position: Agree
The ACT Government agrees with the Review’s recommendation that witnesses, and staff of the Commission and the Inspector should be able to disclose information to a registered health professional without breaching confidentiality obligations.
The Government considers this is an important amendment to promote wellbeing. The Government also understand that the Commission has adopted an approach to vary confidentiality notices to allow witnesses to speak to authorised counsellors. To put this practice beyond doubt, the Government considers this recommendation is appropriate to include in the first tranche of amendments.
	Recommendation 39
The Review recommends that the Integrity Commission Act 2018 be amended:
a) to require the Commission (unless it might prejudice an investigation or be contrary to the public interest) to provide greater specificity in an examination summons served on a witness, including identifying:
i. the public official role they held or hold to which the matter relates
ii. date ranges the Commissioner considers relevant to the matter being investigated
iii. whether allegations have been made against them or whether they are a person of interest to the Commission
b) where the Commission has withheld this information (that might prejudice an investigation or be contrary to the public interest) from a witness, to require the Commission to:
i. provide the information specified in the Integrity Commission Act which ordinarily would have been provided in the summons immediately before commencing an examination
ii. if the witness has appeared with no legal representation, adjourn the examination and provide the witness with a reasonable opportunity to seek legal assistance
iii. as part of its monthly report to inspector, report when it has withheld this information from a witness, including the reasons, and
iv. include in its annual report the number of times it withheld information from a witness.


Government position: Noted
The Government notes the Review’s recommendation that a witness should be provided with more information when issued an examination summons.
The Government considers this is an important amendment to promote witness wellbeing. Ensuring that a witness is sufficiently informed about the matters which they will be examined by the Commission may assist alleviate witness nerves and anxiety. The recommendation may involve some legislative complexity in drafting, and consultation should be undertaken with the Commission prior to implementation.
Recommendation 40
The Review recommends the ACT Government make a regulation under section 172 of the Integrity Commission Act 2018 to enable witnesses appearing before the Commission for examination to be reimbursed for reasonable out of pocket expenses for:
a) meals
b) lost wages
c) travel and accommodation
d) childcare, and
e) other expenses approved by the Commission.
Government position: Noted
The ACT Government notes the Review’s recommendation that it should make a regulation to enable witnesses attending an examination to be paid an amount for certain expenses.
The Government is cognisant of the expenses that a witness may incur when attending an examination at the Commission. If implemented, the recommendation would have significant budgetary impact. The Government will assess this recommendation further.
Recommendation 41
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) require a reporting entity to provide a proposed report only to persons and public sector entities named or otherwise identifiable in the report
b) reduce the minimum period in which a person or public sector entity must be provided with a proposed report from six to four weeks
c) allow an interested person to seek an extension from the reporting entity, which may be provided at that entity’s discretion
d) require that the Commission include in its monthly report to the Inspector details of each time it has denied an extension of time to respond to a proposed report
e) require that the Inspector include in its annual report the details of each time the Commission has denied an extension of time to respond to a proposed report, and
f) require the Inspector and a special investigator to disclose in a published report where it has denied a request for an extension of time to respond to the report.
Government position: Noted
The ACT Government notes the Review’s recommendations on the process for persons to respond to a proposed report; namely those who should receive the report, and for how long they should have to respond to the proposed report.
The Government requires additional time to consult with the Commission, the Inspector, and the ACTPS prior to implementing the recommendation.
Recommendation 42
The Review recommends that section 285 of the Integrity Commission Act 2018 be amended to replace the requirement for the Inspector to provide a six-week notice period for persons and public sector entities to comment on a proposed special report with a requirement to provide a reasonable amount of time.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that the response period for a proposed Inspector special report should be amended to be a reasonable amount of time as determined by the Inspector. The Government notes that the response period for a special report of the Inspector is provided in section 277 of the IC Act.
The Government considers there is merit in the recommendation as it would allow the Inspector to better respond to time sensitive matters. The Government wishes to consult with the Inspector and the Commission in the specific drafting to ensure the policy intent is appropriately captured. The Government will work the Parliamentary Counsel’s Office to give full consideration of including this recommendation in the first tranche of amendments.
Recommendation 43
The Review recommends that no amendment be made at this time to section 204 of the Integrity Commission Act 2018 regarding reputational repair but that the ACT Government revisit this issue in due course in light of experience with the Commission’s public hearings.
Government position: Noted
The ACT Government notes the Review’s recommendation that no amendment be made to the reputational repair framework in the IC Act.
The Government will continue to monitor how these provisions operate if required, and act as necessary to amend based on lived experience if issues arise.
Recommendation 44
The Review recommends no changes to the time at which general immunities and protections begin to apply under the Integrity Commission Act 2018.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that the existing provisions which provide protection and immunity for complainants should continue to apply from the point at which a complaint is made. The Government considers this is appropriate to provide complainants confidence to bring forward corruption complaints.
The Government notes the Review’s comments about application of legal professional standards if a lawyer breaches their ethical obligations under practice rules if they disclose client confidential information. The Government will consult with the ACT Law Society and the ACT Bar Associations on this matter prior to finalising a position on this recommendation.
Recommendation 45
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) allow a person subject to a non-disclosure notice to make a permitted disclosure to someone assisting that person respond to a proposed report, and
b) provide the Commission with a discretionary, rather than a mandatory, power to issue a non-disclosure notice.
Government position: Agree
The ACT Government agrees with the Review’s recommendations to simplify the non-disclosure notice framework.
The Government considers this will provide an administrative benefit to both the Commission, and those who are required to respond to a proposed Commission report.
The Government considers this recommendation is appropriate to include in the first tranche of amendments that implements recommendations of the review.
Recommendation 46
The Review recommends that no amendments to the Integrity Commission Act 2018 be made to the current arrangements for oversight by the Legislative Assembly, with the exception that the Commissioner be required to provide their declaration of private interests to the Inspector (in addition to the Speaker).
Government position: Agree
The ACT Government agrees with the Review’s recommendation to retain existing Assembly oversight processes of the Commission, and that the Commissioner must be required to provide their declaration of interests to the Inspector.
The Government considers this is a sensible amendment given the Speaker has little to no oversight of the Commissioner’s day-to-day activities. This function is provided to the Inspector. The Inspector is best placed to assess if the Commissioner’s declaration of interests may show a conflict of interest in a matter the Commission is dealing with.
The Government considers this recommendation is appropriate to include in the first tranche of amendments.
Recommendation 47
The Review recommends that the Integrity Commission Act 2018 be amended to require the Commission to report to the Inspector when:
a) a complaint has not been assessed within three months
b) a preliminary inquiry has not been completed within nine months, and
c) an investigation has not been completed within 12 months.
The report should include reasons for the delays, how the Commission intends to improve timeliness on the matter, and an expected resolution date.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Commission must be required to report assessment timeframes to the Inspector.
The Government considers this is an important oversight mechanism to understand if the Commission are dealing with referrals and complaints in a timely manner. Nonetheless, the Government would wish to consult further with both the Inspector and the Commission prior to implementation. 
Recommendation 48
The Review recommends that the Integrity Commission Act 2018 be amended to abrogate legal privilege held by the Commission with regard to information the Commission must provide the Inspector in its monthly reports.	
Government position: Noted
The ACT Government notes the Review’s recommendation that legal privilege of the Commission should be abrogated over information it is required to provide the Commission.
The Government understand that the Commission, as a practice, provides legally privileged information to the Inspector upon request. Nonetheless, the Government wishes to consult further with both the Commission and the Inspector prior to implementation. 
Recommendation 49
The Review recommends that no amendment be made to the Integrity Commission Act 2018 regarding frequency of reporting by the Commission to the Inspector.
Government position: Agree in-principle
The ACT Government agrees with the Review’s recommendation that no amendment be made to the reporting frequency of the Commission to the Inspector.
The Government considers that monthly reporting provides an appropriate balance of appropriate oversight without undue administrative burden on the Commission. Nonetheless, the Government remains open to further consideration.
Recommendation 50
The Review recommends, in addition to reporting detailed in other recommendations (for example, 29(c) and 41(e)), that the Integrity Commission Act 2018 be amended to require the Commission to include in its monthly report to the Inspector:
a) copies of all preliminary inquiry notices and examination summons issued during that month
b) instances where the Commission has withheld information in an examination summons or preliminary inquiry notice and the reasons for withholding the information
c) instances where the Commission has compelled production of an item during an examination and the reasons to support production, and
d) instances where the subject of an examination summons or preliminary inquiry notice has requested an extension of time to produce the requested material, along with the outcome of that request and the reasons for that outcome.
Government position: Noted
The ACT Government notes the Review’s recommendation on the additional material that the Commission must provide the Inspector as part of its monthly reporting.
The Government considers the amendment will provide the Inspector with additional ability to undertake its oversight functions of the Commission. However, some of the additional information relates to material dependant on other recommendations being implemented, such as where the Commission has compelled production of an item during an examination. The Government wishes to consider this recommendation with the broader package of reforms.
Recommendation 51
The Review recommends that the Integrity Commission Act 2018 require the Commission to notify the Inspector of its intention to conduct public hearings and provide the Inspector with the reasons the Commission has decided to hold public hearings, prior to the subject of the hearings being issued their examination summons. (For clarity, this would occur at least 14 days prior to the hearings.)
Government position: Agree
The ACT Government agrees with the Review’s recommendation that the Inspector must be alerted of a proposed public examination prior to the subject of the examination.
The Government notes this approach is adopted in Victoria under the Independent Broad-based Anti-corruption Commission Act 2011 (Vic). The Government considers this recommendation is appropriate to include in the first tranche of amendments.
Recommendation 52
The Review recommends that the IC Act require that, in preparing its annual operational review of the Commission, the Inspector must consider the Commission’s information management procedures and processes, including information and communications technology security arrangements.
Government position: Noted
The ACT Government notes the Review’s recommendation that, as part of its annual operational review of the Commission, the Inspector must consider the Commission’s information management procedures and processes.
The Commission holds sensitive personal information, and it is important that information is appropriately managed. The Inspector is best placed to assess the Commission’s procedures and processes in protection sensitive personal information. Nonetheless, the Government would wish to further consult with both the Inspector and the Commission prior to implementation. 
Recommendation 53
The Review recommends that the Integrity Commission Act 2018 be amended to restrict the publishing of information that may jeopardise an investigation.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that the IC Act should be amended to restrict the publishing of information in an annual report that may jeopardise an investigation.
The proposed recommendation is logical and closes an apparent gap in the IC Act that may lead to adverse consequences. The Government considers this recommendation is appropriate to include in the first tranche of amendments.
Recommendation 54
The Review recommends that the Integrity Commission Act 2018 be amended to provide an exception to the offence of disclosing protected information to allow the Commission and its staff to share information with any relevant entity or person where that information suggests a person’s physical safety or wellbeing may be at risk.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that the IC Act should include an exception to the disclosure of information offence on staff of the Inspector and Commission to authorise disclosure to a registered health practitioner or counsellor to preserve a person’s physical safety.
The Government considers this is an important amendment to promote health and safety. The Government will consider the different jurisdictional approaches raised in the Review to determine the best approach for the ACT, noting that wellbeing is a broad term and there may be need to restrict disclosure to immediate physical safety.
Recommendation 55
The Review recommends that section 196 of the Integrity Commission Act 2018 be amended to include a regulation-making power to allow the responsible Minister to prescribe agencies to which the Commission may disclose information (in addition to those to which disclosure is permitted under section 196).
Government position: Noted
The ACT Government notes the Review’s recommendation that the IC Act should authorise the responsible Minister to make a regulation that prescribes additional entities to which the Commission may disclose information.
The Government understands the importance of information sharing between agencies. The Government wishes to undertake considered stakeholder consultation to determine the agencies to which the Commission may disclose information.


Recommendation 56
The Review recommends that the ACT Government request that the Commonwealth Government list the Commission as a ‘law enforcement agency’ under Schedule 1, section 355–70, of the Taxation Administration Act 1953 (Cth) to enable the Australian Taxation Office to share information with the Commission.
Government position: Noted
The ACT Government notes the Review’s recommendation that it should approach the Australian Government to seek amendment to the Taxation Administration Act 1953 (Cth) to enable the Australian Taxation Office to share information with the Commission.
The Government will undertake consultation with the Australian Government as part its consultation for recommendation 55.
Recommendation 57
The Review recommends that the Integrity Commission Act 2018 retain the provisions which require the Commission to advise the complainant when key stages (such as assessment, referral and investigation conclusion) have been reached and be amended to: 
a) remove the requirement under sections 72(1)(c) and 74(c) of the Integrity Commission Act for the complainant or head of public sector entity to be notified every three months during an investigation
b) require the Commission to update any person who has made a mandatory referral under section 62 or section 63 of the Integrity Commission Act, including the senior executive service, Members of the Legislative Assembly and their chiefs of staff, and
c) allow the Commission to issue a confidentiality notice accompanying required updates to protect the confidentiality of the investigation.
Government position: Noted
The Government notes the review’s recommendation on advising complainants on the status of a corruption investigation relating to their complaint.
The Government considers there may be further reduction in who the Commission should provide an update to. It may be more prudent to only require the Commission to update the relevant senior executive officer who has managerial responsibility for a person subject to a Commission investigation. The relevant senior executive may have employee relations responsibilities for that person, such as approval of additional leave, that requires some information in support.
Recommendation 58
The Review recommends that the Integrity Commission Act 2018 be amended to remove the requirement under section 259(1)(b) for the Inspector to update a complainant every three months during an investigation.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Inspector should not be required to update a complainant every three months.
This recommendation will be considered as part of the consultation undertaken for recommendation 57.
Recommendation 59
The Review recommends that the Integrity Commission Act 2018 be amended to require that, where the Commissioner, the Inspector or a member of their staff would be required to disclose information to a court in compliance with another law, the Commission or the Inspector (as relevant) is provided sufficient notice to make an application for sensitive information not to be disclosed under the Evidence (Miscellaneous Provisions) Act 1991 (ACT) or the Evidence Act 2011 (ACT).
Government position: Noted
The ACT Government notes the Review’s recommendation that the Commission or Inspector should be provided sufficient notice to make applications under evidence to protect information it has gathered from public dissemination during a court hearing.
The Government intends to undertake stakeholder consultation with the courts, the Commission, and the Inspector to determine the best approach to implement the recommendation. To allow passage of the first tranche of amendments, the Government will undertake this consultation during the next term of the Assembly.
Recommendation 60
The Review recommends that no amendments to the Integrity Commission Act 2018 be made regarding derivative use immunity and prior inconsistent statements.
Government position: Noted
The ACT Government notes the Review’s recommendation that no amendments be made to IC Act’s treatment of derivative use immunity.
The Government nots the Review’s conclusion that the existing approach taken in the IC Act whereby prior inconsistent statements are dealt with as perjury or other obstruction of justice criminal offences is sufficient. The Government notes this approach is adopted in most other jurisdictions. 
Recommendation 61
The Review recommends that the Integrity Commission Act 2018 be amended to broaden the definition of ‘protected information’ in section 297 of the Act by replacing it with the definition of ‘restricted information’ in section 76 of the Act. (The existing exceptions, such as where the Integrity Commission Act or other legislation authorises the disclosure, should continue to apply.)
Government position: Noted
The ACT Government notes the Review’s recommendation that the definition of protected information in section 297 is expanded to include ‘restricted information’.
The Government intends to undertake stakeholder consultation with the Commission and the Inspector on the recommendation. 
Recommendation 62
The Review recommends that section 16 of the Freedom of Information Act 2016 (ACT) and Schedule 1 be amended to clarify that information on Commission matters cannot be released under the Freedom of Information Act unless it relates to administrative matters.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that the Freedom of Information Act 2016 (FOI Act) should be amended to clarify that information on Commission matters cannot be released under freedom of information requests unless it relates to administrative matters.
The Government considers it is important to maintain the integrity of ongoing corruption investigations. The Government will consult with the ACT Ombudsman, as oversight agency of the FOI Act, in preparation of any proposed amendment to the FOI Act to ensure a broader exemption beyond the intent of the proposal is not inferred.
Recommendation 63
The Review recommends that an exemption be provided for material in the possession of agencies other than the Commission on the grounds that it could jeopardise a Commission investigation or reveal the concealed identity of a witness.
Government position: Agree in-principle
The ACT Government agrees in-principle with the Review’s recommendation that an exemption under the FOI Act is provided for agencies (other than the Commission) in the possession of material which could jeopardise an ongoing corruption investigation.
This recommendation is tied to recommendation 62.
Recommendation 64
The Review recommends that section 152 of the Public Sector Management Act 1994 be amended to clarify that, while the Commissioner and Commission CEO (and potentially other statutory office holders) cannot make their own management standards, the management standards made under section 251 continue to apply to staff and must be implemented by management.
Government position: Agree
The ACT Government agrees with the Review’s recommendation that section 152 should be clarified to ensure its intent is accurately reflected regarding a relevant head of agency exercising management provisions that are made under section 251 of the PSM Act (noting that the PSM Act is clear that only the Head of Service, with the Chief Minister’s approval, may make such standards).
The Government considers this recommendation is appropriate to include in the first tranche of amendments.
Recommendation 65
The Review recommends that the Corrections Management Act 2007 (ACT) be amended to:
a) remove the requirement for a detainee to consent to be transported to appear before the Commission for examination
b) require the Minister for Corrections to issue a notifiable instrument outlining the process for a detainee to appear before the Commission, considering the need for security and good order of the correctional facility and safety of the detainee and staff, and
c) include a note in the relevant section of the Corrections Management Act that, if a detainee fails to attend an examination, the detainee may be held in contempt of the Commission by virtue of section 166 of the Integrity Commission Act 2018.
Government position: Noted
The ACT Government notes the Review’s recommendation that the Corrections Management Act 2007 should be amended to clarify the process to bring a person detained in a correctional facility before the Commission for examination.
The Government intends to undertake stakeholder consultation with ACT Corrective Services, the ACT Human Rights Commission, and the Commission to understand the best approach to deal with persons who are detained in a correctional facility being brought before the Commission. 
Recommendation 66
The Review recommends that the Integrity Commission Act 2018 be amended to:
a) allow for future independent reviewers of the Act to access materials held by the Inspector, with appropriate legislated requirements to protect the confidentiality of the substance of matters under investigation
b) allow future reviewers to speak to witnesses who have appeared before the Commission in order to seek relevant information about the operation of the Integrity Commission Act in relation to processes, procedures and personal experiences (this should apply both for matters on foot as well as historical matters), and
c) require the reviewer not to seek information on the substance of matters investigated and, as far as possible, ensure they are not incidentally informed of the substance of these matters.
Government position: Noted
The ACT Government notes the Review’s recommendation that future reviews should be able to access material held by the Inspector, with appropriate restrictions on how that information may be used.
The Government will consult with the Commission and the Inspector. This consultation will be undertaken prior to finalising a position on this matter.
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