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[Instructional note: For use by the Principal to instruct the Contractor to achieve Scheduled Progress.  When Scheduled Progress is not being achieved and it seems likely that Completion of a Milestones or the whole of the Works will be delayed, the Principal may instruct the Contractor to take all reasonable steps to achieve Scheduled Progress, at the Contractor’s own cost, under clause 3.8. 
The onus is on the Contractor to demonstrate that it will, or is likely to, complete the Works and all Milestones by their respective dates for Completion.  
Take care not to issue an instruction to increase productivity (accelerate the works).
Select the appropriate option 1 or option 2 and delete the other option.  Use option 1 if there are liquidated damages specified under the relevant contract, otherwise use option 2.
Note that, significantly, failing to achieve a reasonable rate of progress is a breach of Contract by the Contractor, and is a ground for termination by the Territory.  However, taking such action can expose the Principal to claims from the Contractor which may lead to disputes and associated costs.  Accordingly a notice should not be issued to terminate the Contract unless discussed with the ACT Government Solicitor.

Any text in red is to be completed by the drafter.  Delete this note and any other prompts in red text prior to completing the letter.]

To: [Insert name of Contractor]
ABN: [Insert ABN of Contractor]
[Insert address]
[Insert address]

ATTN: [Insert Contractor’s Authorised Person]
Date: [Insert]
 [Insert name & number of Contract] – ACT Modified Version of MW21 (“Contract”)
INSTRUCTION TO ACHIEVE SCHEDULED PROGRESS
Clause 3.8
I refer to [Insert details (eg: my letter dated ... / your reply to my letter dated ... / our discussion of...) regarding the rate of progress being achieved in carrying out the Works.   In my opinion you are not achieving Scheduled Progress, specifically in relation to [Insert details of areas where progress is deficient (eg: preparation of design of .../ construction of Block D ... / restoration of disturbed areas ...), and accordingly are non-compliant with clause 3.8.
In accordance with clause 3.8, I direct you to take action, at your cost, to achieve Scheduled Progress.
This matter will be reconsidered at a meeting on [Insert the date of the scheduled meeting with the Contractor]. 
Option 1:
[Include if liquidated damages apply: Note that clause 12.6 provides that, if you fail to complete a Milestones or work under the Contract in accordance with Clause 11, then you will be liable to pay the Principal liquidated damages at the rate stated in Contract Information item 14.]
Option 2:
[If liquidated damages do not apply, and the Principal wishes to foreshadow a claim for damages under common law due to the fact that it is incurring costs as a result of the delayed progress, DELETE option 1 and insert the following additional paragraph: “Note that the Principal is incurring costs as a result of your failure to achieve Scheduled Progress and holds the Contractor liable for those costs”.] 
[Note – include the last paragraph in all letters using this template]
Further, note that clause 17.1 provides for the Principal to terminate the Contract if the Contractor commits a substantial breach of the Contract, which includes failing to carry out the work at a reasonable rate.
Yours sincerely,

[Insert name of PAP]
Principal’s Authorised Person
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